
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MASSACHUSETTS

EASTERN DIVISION

In re:

TOYSMART.COM, LLC, Debtor.

Chapter 11
Case No. 00-13995-CJK

STIPULATION AND ORDER ESTABLISHING CONDITIONS
ON SALE OF CUSTOMER INFORMATION

This Stipulation is entered into this twentieth day of July, 2000, by and between, Toysmart.com, LLC,
debtor and debtor-in-possession ("Debtor" or "Toysmart"), and the Federal Trade Commission
("FTC").(1)

WHEREAS, on June 9, 2000, an involuntary petition was commenced against the Debtor under
chapter 11 of 11 U.S.C. § 101, et seq. ("Code"). On June 23, 2000, the Debtor filed a consent to the
order for relief under chapter 11 of the Code;

WHEREAS, the Debtor is a Delaware limited liability corporation involved in the "e-tail" business.
The Debtor has, among other things, advertised, promoted, and sold toys on the Internet including
through its Web site www.toysmart.com;

WHEREAS, the FTC is an independent agency of the United States government created pursuant to 15
U.S.C. § 41, et seq. ("FTC Act"). The FTC enforces § 5(a) of the FTC Act, which prohibits unfair or
deceptive acts or practices in or affecting commerce;

WHEREAS, the Debtor has collected personal customer information including, but not limited to,
consumers' names, addresses, billing information, shopping preferences, and family profile
information;

WHEREAS, from at least September 1999 to July 2000, the Debtor's Web site included a privacy
statement ("Privacy Statement") stating that (1) "Personal information voluntarily submitted by visitors
to our site, such as name, address, billing information and shopping preferences, is never shared with a
third party. All information obtained by toysmart.com is used only to personalize your experience
online," and (2) "When you register with toysmart.com, you can rest assured that your information will
never be shared with a third party;"

WHEREAS, on or about May 22, 2000, the Debtor announced that it had ceased operations and began
to offer for sale customer information through advertisements appearing in the Wall Street Journal and
the Boston Globe and through its Web site;

WHEREAS, on June 29, 2000, the Debtor filed the Debtor's Motion For Authority To Sell Assets
(Excluding Inventory) By Public Sale Free And Clear Of Liens, Claims And Encumbrances ("Sale
Motion") and related pleadings. Pursuant to the Sale Motion, the Debtor, among other things, seeks to
sell a group of assets set forth in Category C and entitled "Web Site Applications, Names, Customer
List, and Product Databases" consisting of the Debtor's right, title and interest in customer information,
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including contents of its customer databases including detailed customer lists and related information,
as well as names, trademarks, goodwill, URL names, Web site source code, and data base schemas
without content and publishable content located on its Web site (each and together, the "Goodwill");
and

WHEREAS, the FTC has filed a complaint in the United States District Court for the District of
Massachusetts, Federal Trade Commission v. Toysmart.com, LLC, Civil Action No. 00-11341-RGS,
which alleges that the proposed sale of the customer information would constitute a deceptive act or
practice in or affecting commerce under § 5(a) of the FTC Act; and

WHEREAS, the Debtor disputes the FTC's allegations and further responds that it has never violated
the Privacy Statement, but in any event, seeks to resolve this matter so as to preserve the value of the
Debtor's assets for the benefit of its creditors.

NOW THEREFORE, in an effort to resolve this matter without further cost or delay, the parties
hereby agree, subject only to the approval of this Court, as follows:

For the purposes of this Agreement, the following definitions shall apply:

>"Qualified Buyer" shall mean an entity that (1) concentrates its business in the family
commerce market, involving the areas of education, toys, learning, home and/or instruction,
including commerce, content, product and services, and (2) expressly agrees to be Toysmart's
successor-in-interest as to the Customer Information, and expressly agrees to the obligations set
forth in Paragraphs 2, 3 and 4, below. Nothing herein, however, shall create any liability for such
Qualified Buyer as a result of any actions or omissions by the Debtor, as the Customer
Information is to be sold free and clear of all liens, claims and encumbrances, except for the
Qualified Buyer's obligations under the Privacy Statement.

"Customer Information" shall mean information of or relating to consumers collected by the
Debtor, including, but not limited to, name, address, billing information, shopping preferences,
order history, gift registry selection, family profile information about consumers' children, such
as name, gender, birthday, and toy interests.

"Third Party" shall mean any individual, firm, or organization other than the Qualified Buyer
and its successors, except to the extent that disclosure of Customer Information to such an
individual, firm, or organization is necessary to maintain the technical functioning of the
Toysmart Web site or customer databases, or to fulfill a consumer's request. "Third Party"
includes any affiliates of the Qualified Buyer.

"Privacy Statement" shall mean the privacy statement posted on the Toysmart Web site from at
least September 1999 to July 2000, the terms of which are included in full in Exhibit 1.

The Debtor shall only assign or sell its Customer Information as part of the sale of its Goodwill and
only to a Qualified Buyer approved by the Bankruptcy Court. In the process of approving any sale of
the Customer Information, the Bankruptcy Court shall require that the Qualified Buyer agree to and
comply with the terms of this Stipulation.

The Qualified Buyer shall treat Customer Information in accordance with the terms of the Privacy
Statement and shall be responsible for any violation by it following the date of purchase. Among other
things, the Qualified Buyer shall use Customer Information only to fulfill customer orders and to
personalize customers' experience on the Web site, and shall not disclose, sell or transfer Customer
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Information to any Third Party.

If the Qualified Buyer materially changes the Privacy Statement, prior notice will be posted on the
Web site. Any such material change in policy shall apply only to information collected following the
change in policy. The Customer Information shall be governed by the Privacy Statement, unless the
consumer provides affirmative consent ("opt-in") to the previously collected information being
governed by the new policy.

In the event that an order is not entered on or before July 31, 2001, approving the sale of the Customer
Information to a Qualified Buyer or approving a plan of reorganization, the Debtor shall, on or before
August 31, 2001, delete or destroy all Customer Information in its possession, custody or control, and
provide written confirmation to the FTC, sworn to under penalty of perjury, that all such Customer
Information has been deleted or destroyed. Pending approval of any sale of the Customer Information
to a Qualified Buyer or of a plan of reorganization, the Debtor shall handle Customer Information in
accordance with the Privacy Statement.

This Stipulation and Order, after approval by the Bankruptcy Court, shall be attached to and
incorporated in full into the terms of any plan of liquidation or reorganization that is ultimately
approved in this bankruptcy case.

 

 

Of Counsel:

Jeanne M. Crouse
Counsel for Bankruptcy & Redress
Washington, DC 20580
(202) 326-3312

By its Attorneys,

Harold B. Murphy (BBO #567781)
Alex M. Rodolakis (BBO #567781)
Hanify & King
One Federal Street
Boston, MA 02110
(617) 423-0400

FEDERAL TRADE COMMISSION
Debra A. Valentine,
General Counsel,
Federal Trade Commission

Laura Mazzarella
Ellen Finn
Federal Trade Commission
600 Pennsylvania Ave., NW
Washington, DC 20580
(202) 326-3424/(202) 326-3296

TOYSMART.COM, LLC

David N. Lord
Chief Executive Officer

IT IS SO ORDERED.

Entered at Boston, Massachusetts, this ___ day of July, 2000.

____________________________
Honorable Carol J. Kenner
United States Bankruptcy Judge

EXHIBIT 1
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PRIVACY STATEMENT

Our promise

At toysmart.com, we take great pride in our relationships with our customers and pledge to maintain your privacy while
visiting our site. Personal information voluntarily submitted by visitors to our site, such as name, address, billing
information and shopping preferences, is never shared with a third party. All information obtained by toysmart.com is
used only to personalize your experience online. This information is received via the following areas of our site: My
toysmart and the Gift Center. When you place additional orders, our site will update your order history, which you can
view in My toysmart. If you sign up for the gift registry, information you submit will be added to your personal profile.
Other than these two instances, the information that you provide us is not supplemented in any way.

Your option

If you do not wish to receive emails containing promotional offers or contests from toysmart.com, please click the box
located at the bottom of the "My toysmart" registration page. If you are already registered and would like to opt-out of
such promotional offers, please go to "My toysmart," click on the "My Profile" icon, and unselect the email option
located at the bottom of the page. When you register with toysmart.com, you can rest assured that your information will
never be shared with a third party.

Editing your personal information

If you would like to edit your personal information, please click on the "My toysmart" button located on the top of our
homepage. Then, simply click on the "My Profile" icon and update any of your information.

Contests

toysmart.com is committed to protecting the privacy of all children who enter contests on our site. We request only the
child's first name and age be sent with the contest entry. We email every child's parent with notification that his or her
child has entered the contest. Only winners' parents will be sent a release form, which requests a shipping address as
well a permission request to post the winning entry on our site. No entries will be posted without a parent or guardian's
permission, and no prizes will be sent without written consent from the parent or guardian.

Your information is safe with us!

All personal information is encrypted on a separate server. Also, we give you the option of further securing your
information with the use of a password. To create a personal password, simply go to "My toysmart." Shopping with
toysmart.com is guaranteed to be 100% safe. That means we will guarantee your protection against any liability if
unauthorized charges are made to your card as a result of shopping at toysmart.com. Simply stated, you are guaranteed a
safe and secure transaction every time you shop with us. Visit our "Security"
(http://www.toysmart.com/toysmart/ts_cs_security.asp) section for more details.

Questions regarding this statement should be directed to support@toysmart.com.

1. The FTC assents to this Court's jurisdiction solely for purposes of approval of this Stipulation. Should this Stipulation
not be approved by the Bankruptcy Court, the FTC reserves the right to take all actions as it deems necessary and
appropriate to protect its exercise of police and regulatory powers.
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